
 
  

 

 

 

Is food regulation fit for purpose – Industry  

Tanya Barden, Australian Food and Grocery Council 

Thank you FSANZ for the invitation to speak and be part of an exciting program. It’s 

important to get multiple stakeholder views and industry welcomes the opportunity to 

participate 

In my presentation today I’d like cover: 

1. A brief introduction to the AFGC.  

2. A short preliminary assessment of the question- is food regulation fit for 

purpose? 

3. Some areas where, at least from the AFGC’s point of view food regulation 

could, and probably should be improved. 

4. And then I will address the issue of preventive health and the role of food 

regulation. 

5. I’ll give some thoughts on the future and particularly the responsiveness of 

the system to changing consumer needs. 

6. And then I’ll make some concluding remarks.  

Introduction to AFGC 

The AFGC is the peak body representing food, beverage and grocery manufacturers in 

Australia, with members from large, medium and small sized businesses, operating between 

the farm gate and retail. 

Our role is to provide a forum to give the collective view of the industry on key policy, 

regulatory and other issues affecting the food industry, and we can also provide a 

mechanism for collective action.  



 
  

 

Broadly the areas we address include Trade and Economics, Sustainability, Supply chain 

relationships and efficiency, food safety, nutrition and health, and of course food regulation. 

Is food regulation fit for purpose? 

The primary and fundamental purpose of regulations is to guide the behaviours of parties for 

the overall benefit of the community. For food regulation, the fundamental purpose is to 

protect the consumer. It does this through providing guidance on the production and sale of 

food that is safe and accompanied by information to assist consumer choice towards healthy 

eating. 

By and large, Australian consumers enjoy a food supply that is wholesome, affordable and 

diverse in its components reflecting the food preferences and traditions of our multicultural 

society. Our foods are safe, and we provide consumers with choices including those that 

span the spectrum from nutritious to treats. 

As Lisa indicated, our food supply is world class. An enviable reputation for being very safe – 

clean and green. 

That reputation however, is built not only on the quality of the foods produced and 

manufactured in Australia, but also on the claims that Australia has a world class food 

regulatory system.  

These are claims that the AFGC strongly supports.  We would agree that the Australia and 

New Zealand Food Standards Code is generally based on sound science, that it is non-

prescriptive and outcomes focussed – principles that were established when then new Food 

Standards Code was introduced at the beginning of this century (for reference: 2003). 

We also recognise the value of the other state-base regulatory agencies (for example 

PrimeSafe in Victoria, and SafeFood Queensland) which complement the role of FSANZ and 

the Food Standards Code. Ideally, perhaps, it could be argued that there could be more 

rationalisation or centralisation of these Agencies for efficiencies, but we certainly have no 

concerns about the effectiveness of them in contributing to safe food production.  

We also support strongly the formal regulatory policy framework in which food regulation and 

the food regulatory agencies sit – namely COAG’s Principles and Guidelines for National 

Standard Setting and Regulatory Action by Ministerial Councils and Standard-Setting 

Bodies. It provides the foundation for best regulatory practice in Australia, including food 

regulatory practice. We applaud agencies that follow its guidance.  

So broadly, yes – the food regulatory system is fit for purpose. The vast majority of 

Australians and New Zealanders have access to affordable, nutritious foods. But let’s 

remember it’s provided not just by regulation, but by a food system and a food 

manufacturing sector that is dynamic, technologically advanced, and responsive to changing 

consumer needs and wants. And it does so in highly competitive global markets both 

domestically and overseas. 

Let’s also not forget that the Australian Food Manufacturing sector is a $100 billion a year 

industry, it employs over 200,000 persons directly and generates in excess of $25 billion of 

export income annually. In other words it generates significant wealth for Australia, from 

which all Australians benefit.  



 
  

 

 

The FSANZ Act recognises the role food regulation plays in enabling a strong, sustainable 

food industry including for Australia’s economic benefit but – is food regulation in Australia 

(and New Zealand) fit for purpose in this role? Does the regulatory framework support or 

shackle the food industry? 

Which brings me to the third aspect of my talk  

Areas for improvement 

I think most would agree that it is in our interests to maintain a large food manufacturing 

base in Australia. Apart from the obvious contribution to the wealth of the nation about which 

I’ve already spoken, it is equally obvious that it is easier to regulate, or simply influence, local 

industries and manufacturing compared to offshore production.  

The corollary to this is that good, efficient, streamlined regulatory processes can encourage 

manufacturing industry – investment and re-investment – in Australia.  

Generally the FSANZ processes are reasonably efficient. Simple, straight forward 

applications to change the Food Standards Code which are prepared according to FSANZ 

requirements, are dealt with, within the prescribed timeframes. And, of course, the option is 

provided to industry to speed up that process through submitting a paid application. 

Notwithstanding this, even faster processing of applications could be achieved if more 

recognition of regulatory approvals by overseas relevant competent authorities was formally 

brought into the FSANZ processes. This has the potential to speed up product innovation in 

Australia (and New Zealand) benefiting not only industry but also consumers here in 

Australia, and also in export markets.  

Of course, what I’m advocating is not an abrogation by FSANZ of its statutory role, but it’s a 

more risk-proportionate approach to assessing applications to change the Food Standards 

Code with the benefit for FSANZ being the sparing of resources that could then be diverted 

to more complex assessments.  

I am aware that this may involve minor changes in FSANZ Act which most stakeholders are 

likely to support, if appropriate levels of consumer protection are maintained. 

Related to this is the need for recognition of the CODEX standards, particularly for MRLs – 

Maximum Residue Levels for agricultural and veterinary chemicals in food commodities and 

foods. The complexity of the current system of setting MRLs has for many years been a 

source of industry-wide frustration which, we contend, has consumed unnecessary 

resources with questionable benefit.  

There have been improvements in recent years but the MRL system remains somewhat 

cumbersome with the APVMA (Agriculture and Veterinary Medicines Authority) setting, 

reviewing and removing MRLs based on agricultural best practice in Australia and FSANZ 

setting MRLs in the Food Standards Code in concert, but also reflecting different agricultural 

practices overseas. Setting default MRLs based on CODEX for chemicals not used 

domestically is common practice in other countries – including New Zealand and it would be 

advantageous to all parties if a similar approach could be adopted in Australia. There is 



 
  

 

certainly no evidence that New Zealand consumers are disadvantaged through the 

referencing of CODEX MRLs in their regulations. 

And on the subject of consumer disadvantage a group of Australian and New Zealand 

consumers who are obviously disadvantaged by current regulations is sufferers of Coeliac’s 

Disease. The Food Standards Code only permits ‘gluten free’ claims of foods with no 

detectable gluten whereas CODEX and other countries allow such claims on products with 

gluten below 20mg/kg. There is very good evidence that gluten at this level in foods 

represents a very low risk to consumers with Coeliac’s Disease. However, there are 

technical difficulties in cost effectively removing gluten down to levels below detection – i.e. 

below 2-3mg/kg at which levels products would be safe to consume but are unable to carry a 

‘gluten free’ claim. This greatly reduces food choice for consumers. 

This is an example where there is a clear case for FSANZ to rapidly raise a proposal to 

better align with international regulatory practice benefiting consumers and industry alike. To 

date, industry has been developing an application including discussions with the ACCC who 

agree that gluten ‘free’ does not have to mean absolutely ‘free’ in this case as the consumer 

benefit is clear. We have also worked to get the support of Coeliac Australia and Coeliac 

New Zealand and we hope to submit the application shortly.  

Of course, I couldn’t mention innovation and the role of regulation without touching on Health 

Claims – Standard 1.2.7 Nutrition, Health and Related Claims. This standard was gazetted in 

January 2013 – and in our view is ill-suited to industry seeking to develop new products and 

new markets, ill-suited to consumers looking for better products able to protect and promote 

good health, and ill-suited to regulators seeking to enforce the standard.  

Heralded at the time by FSANZ as a standard facilitating innovation it’s had the opposite 

effect over the food industry, stopping R&D projects in their tracks and leaving Australian 

consumers unable to benefit from the new food technologies enjoyed by consumers 

overseas. 

With the combined effect of bringing in regulation over co-regulation for low level claims, and 

setting the regulatory bar and protracted assessment process inordinately high for the 

substantiation and approval of food-health relationships, the concept of proportionate 

regulatory intervention has been completely discarded 

What we would like to see is for the standard to allow the Nutrient Profiling Scoring Criterion 

calculator to function as intended – that is as a risk-mitigation measure. And for the health 

claims system to reflect the role of Australian Consumer Law, and the propensity of the 

ACCC, to prosecute misleading claims.  

Before I move on, I’ll just mention one other point about the alignment of standards across 

international borders. FSANZ, of course, is aware of this issue and has been addressing it, 

at least across APEC, through the work of the APEC -Food Safety Cooperation Forum which 

FSANZ co-chairs with China. Part of that work includes looking at harmonising analytical 

methodologies. The AFGC has been supporting this work and significant progress has been 

made since the initiative started some 12 years ago. We do see a valuable role for FSANZ in 

its advocacy for harmonising standards with our trading partners. When it comes to technical 

standards, alignment is a two-step process – firstly establishing and aligning appropriate 



 
  

 

parameters across jurisdictions, and then agreeing on enforcement approaches to establish 

compliance. 

Preventative health and the role of food regulation 

Now turning to issues of preventive health and specifically to Obesity 

The Ministerial Forum on Food Regulation has identified obesity as a priority for the food 

regulatory system. The industry has a long history of action addressing the obesity issue and 

associated non-communicable disease as individual food companies, collectively through 

AFGC initiatives and also in partnerships.  

For example by food reformulation through first the Food and Health Dialogue and more 

recently through the Healthy Food Partnership and it’s initiatives on portion control, targets 

for risk associated nutrients, and consumer messaging. The industry has supported front of 

pack nutrition labelling firstly through our Daily Intake Guide initiative and subsequently the 

Health Star Rating. These are, of course, forms of self- or co-regulation which could be 

included in a broader, more general discussion on food regulation and preventive health.  

Some stakeholders have called for a range of regulatory interventions to address obesity 

and NCDs including banning [some] food product advertising, restricting the composition of 

food products, specific taxes (e.g. “fat taxes”) and limiting the sale of food products from 

some outlets and indeed there have been some such interventions adopted. 

Of course, the food industry accepts the value of full regulation of food safety issues such as 

setting limits for the levels of potential hazards (i.e. toxins and contaminants) in foods. Such 

regulations, coupled with the technical knowhow of food technologists, form the basis for the 

very safe food supply we enjoy in Australia. But how appropriate or effective is full regulation 

in securing preventive health objectives and particularly in securing a reduction in NCDs?  

In answering this question a direct comparison between the characteristics of food safety 

challenges and preventive health challenges can be illuminating. In doing so, I put to one 

side the specific issue of the health impacts of allergens, and in reducing the risk to 

consumers through regulatory requirements and allergen management approaches of 

industry. Regulators and industry take this issue very seriously and we are well aligned. 

So focussing on food safety issues - they are invariably caused by single agents such as 

toxic chemicals, pathogenic organisms, or physical hazards which are responsible for the 

harmful effects or threats to health. Health effects are (generally) acute – onset and recovery 

occurs in relatively short time frames, and recovery rates are usually high, particularly if 

treatment is secured. And most (but not all) in the population are vulnerable to the harmful 

agents.  

Contrast this with non-communicable diseases, NCDs, where rates are driven by risk factors 

(genotype, nutrition, smoking, physical activity etc.) and have a multi-factor aetiology. NCDs 

are chronic with long onset and recovery times, low recovery rates i.e. return to full health is 

unlikely, even with extensive treatment.  Many, however, in the population do not succumb 

to the risk factors and develop NCDs. 

To go on with the comparison - For food safety issues consumption of the harmful agent can 

usually (not always) be linked directly to ill health, even to the individual level and unsafe 



 
  

 

levels of harmful agents can be defined at food level. The health hazards are food-based 

and are therefore relatively easy to regulate. 

However, in the case of NCDs, risk factors can only be linked to ill health and diets at a 

population level.  So for example, we know that groups that eat high fat levels are at a 

greater risk of heart attack but we can’t point to particular foods as being problematic – it is 

the way that consumers combine foods in a diet that is healthy or unhealthy that leads to 

risks.  So some consumers may overindulge on a particular nutrient that may not cause risks 

for others.  It is therefore much more difficult to regulate diet related risk factors yet there is 

much more that can be done to rise consumer awareness of the Australia Dietary 

Guidelines. 

Food safety hazards are firmly and directly associated with food. They can be readily 

measured and safety levels established through appropriate technical methodologies which 

can underpin regulation. 

In contrast, risk factors for NCDs, such as saturated fat, and sodium can only be assessed at 

the diet level (i.e. a single high sodium food cannot, of itself, be considered to be a health 

hazard). They are simply risk factors, not health hazards, and, of course, proposing ‘safe 

levels’ of particular foods for possible regulatory interventions becomes problematic.  

Changing consumer needs 

Another issue I wanted to touch on is the ever increasing interest consumers have in food - 

its nature and its origins. In other words where and how, and even by whom, it was 

produced. And interestingly many of these issues are being conflated with concepts of the 

healthiness of food products. Some consumers, for example, believe food from organic or 

free range productions systems are more healthy than food from conventional production 

systems.  

It’s not my intention to debate those beliefs today. The AFGC supports consumer choice and 

the freedom of the industry to provide those choices. As greater value is placed on how 

foods are produced the need for authenticity becomes greater. And the concept of food 

authenticity is intricately linked with other concepts such a traceability and transparency. 

Consumers simply want to know more about their foods, and they also want to be confident 

that more information is readily available, and they place a value on this that is reflected in 

their food choices, and industry’s product offerings and differentiation in the market place. 

And unfortunately the increase in consumers valuing the intangible attributes of foods is 

leading to greater risk of food fraud, or counterfeiting of food products. This is a particular 

problem in overseas markets where law enforcement may be more problematic.   

Consumers are always the victim of food fraud - when food is not what it claims to be. Of 

course, Australian Consumer Law demands that products must be what they claim to be, 

and be fit for purpose. Food companies are also frequently the victim of food fraud, 

particularly so with counterfeiting of their products, through loss of business and through 

suffering from brand damage. Food regulations prohibit the sale of unsafe food but food 

fraud is not always a food safety issue.  



 
  

 

It is unclear whether the food regulatory system needs to be overhauled to better align it with 

protecting the consumer and the industry from food fraud. What is certain, however, is that 

there is a policy role for Government working with industry to ensure that consumers of 

Australian food products in Australia and overseas can have confidence in the safety of the 

product, the authenticity of the product and have sufficient information to understand how it 

meets their health and well-being needs in the broadest sense. 

That confidence will be provided through a combination of appropriate regulation, industry 

self-regulation particularly through formal certification of particular production systems and 

through the introduction of smart technologies able to track and report on product as it 

passes down the supply to the consumer.  

Such smart technologies are also the means of providing almost unlimited information to 

consumers which may end the relentless debate about what needs to be go ‘on pack’ to 

meet the consumers right to know and provide a sound basis for informed choice. This will 

provide respite for industry and regulators alike. Perhaps we’ll have time to discuss this in 

the panel sessions. 

Before closing I’d just like to circle back on the main topic today – fit for purpose food 

regulation. The AFGC has always supported regulation, when it’s based on evidence and is 

best practice regulation. But it’s a fundamental truism that regulation always imposes a cost 

on the community, so the benefit of regulation needs to be demonstrated. Clearly some food 

regulation protects all of the community – for example putting upper limits on the levels of 

safety hazards in food. When it comes to regulating consumer ‘values’, however, there may 

be large numbers of consumers who don’t share, or have lower concerns, regarding those 

values. The rationale for imposing regulation in these cases is probably weaker, and it may 

be better, i.e. more cost effective, to allow the market to meet the needs of those consumers.  

If there is one thing the food industry is good at its meeting the needs of consumers.  

Concluding remarks 

I’d like to thank the organisers again for the opportunity to take part in this event.  

I hope I’ve demonstrated the AFGC recognises and supports the role of food regulations in 

protecting consumers, and also benefiting industry. In summing up, the food industry 

benefits from operating under a world class food regulatory system, but likewise the 

regulatory system in Australia, and New Zealand benefits from an industry that shares the 

fundamental objective of food regulation – namely protecting consumer health and safety. 

And industry invests substantial amounts in production systems, technologies, certification 

systems and of course people to ensure it complies with regulations. 

I’ve highlighted areas where regulations can be improved and made more fit for their stated 

purpose under the FSANZ act. We would be happy to engage in the broad stakeholder 

discussion that can help shape those improvements and which will work in favour of 

consumers and industry alike. 

Finally I’ve given a view on challenges the regulatory system faces, particularly if called upon 

to address issues that are more related to human behavior and values rather than the nature 

of food itself.  



 
  

 

It is unclear that regulation is required in these instances, but if there is a role it is incumbent 

on all parties to ensure it is based on evidence and truly fit purpose. Again, the AFGC is 

ready to join in that debate as well.  
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